
HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

   Civil Judge 

   Tezpur, Sonitpur 

 

16th June’2016 
 

TITLE APPEAL NO. 08/2014 
 

  Smti. Sabnam Choudhury 

 D/o Amal Kr. Choudhury/Chakraborty 

 Resident of Air Force Station, Goroimari 

 PO & PS – Tezpur, Mouza – Haleswar 

 District – Sonitpur, Assam 

  --- Appellant/ Plaintiff  

-Vs- 
 

1. Smti. Jonaki Das 

W/o (L) Putul Das 

2. Sri Prasanna Das 

S/o (L) Putul Das 

3. Sri Pradip Das 

S/o (L) Putul Das 

4. Sri Jayanta Das 

S/o (L) Putul Das 

5. Sri Guna Kanta Borah 

S/o (L) Gobin Chandra Borah 

All of village Betanijhar, Goroimari 

 PO & PS – Tezpur, Mouza – Haleswar 

 District – Sonitpur, Assam 

--- Respondents/Defendants 



 

This appeal is u/O.41 CPC against impugned judgment and decree dated 03/12/2013 

passed by the learned Munsiff No.1 at Tezpur, in Title Suit No.9 of 2009, dismissing the 

suit of the Appellant/Plaintiff, came for final hearing on 16/05/2016 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 

JUDGMENT 

1) This appeal has been preferred against the judgment and decree dated 

03/12/2013 passed by the learned Munsiff No.1 at Tezpur, in Title Suit No.9 of 2009, 

dismissing the suit of the Appellant/Plaintiff.  

 

Case of the Appellant/Plaintiff in the original suit: 

2) The appellant as plaintiff instituted the Title Suit against the respondents for 

declaration of right, title and interest of the appellant over the suit land and for eviction 

of the respondents from the suit land by demolishing house/structures standing 

thereon and also for recovery of possession, permanent injunction, mesne profits.  

 

3) The appellant/plaintiff claimed that on 08/06/2007 she purchased from 

respondent nos. 1-4 a 1 Kathas 7 Lessas of land covered by P.P.No.190 under Dag 

no.776 of the village Goroimari, Borpukhuri, Haleswar Mauza, Sonitpur along with a 9 

feet wide path in the northern side of the above stated land for a consideration of 

Rs.20,000/-. A registered sale deed was executed by the parties bearing no.954 of the 

year 2007 and on the same day itself respondents delivered possession of the suit 

land. The appellant enfenced the same with bamboo fencing and was in khas 

possession thereof. However, on 25/01/2009 the respondents evicted the appellant 

from the suit land and path and trespassed into the same by breaking fencing of the 
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suit land and denying the right, title and interest of the appellant over the suit land. 

Therefore, the suit was instituted praying for declaration of right, title over the suit 

land and recovery of possession of the same by evicting the respondents/defendants 

along with other reliefs.  

 

Case of the Respondents/Defendants in the original suit: 

4) The defendant no.1-4 contested the suit and claimed that they had never denied 

the right, title and interest of the appellant/plaintiff over the suit land and also 

admitted that the appellant/defendant purchased it from them. However defendant no. 

5 claimed that he had purchased 3 Kathas 2 1/3 Lessas of land from the original 

pattadar Sri Prafulla Das by registered sale deed in 2008 and took possession thereof. 

 

5) After going through the available materials, the learned Court of Munsiff framed 

the following issues - 

(1) Whether the suit is maintainable? 

(2)  Whether the suit is bad for non– joinder of necessary parties?  

(3) Whether the plaintiff has right, title and interest over the suit land?  

(4) Whether the plaintiff is entitled to the decree as prayed for?  

 

6) Both sides adduced oral as well as documentary evidences. Plaintiff examined 

herself as PW1 and exhibited the sale deed as Exhibit 1. Defendants examined 

defendant no.2 as DW1 and defendant no.5 as DW2. They Sale Deed was exhibited as 

Exhibit I alongwith the jamabandi copy.  

7) After hearing both the sides and going through the materials available on the 

record, the ld. Munsiff dismissed the suit with cost Being aggrieved with the Judgment 

and decree passed by the trial court the Appellant/plaintiff preferred this appeal.  

 



 

Grounds for Appeal: 

8) It was contended by the appellant that ld. trial Court failed to consider the fact 

that delivery of possession of the suit land to the appellant was admitted. It was also 

prayed that even though ld. Munsiff decided issue nos.1, 2, and 3 in favour of the 

appellant and held that the appellant has right title and interest over the suit land, 

however the ld. Munsiff wrongly decided issue no.4 against the appellant. Therefore, 

the appellant prayed for setting aside the decision of ld. Munsiff in issue no.4.  

 

Cross-Objection U/O.41 R.22 CPC by Respondent No. 5: 

9) Respondent no. 5 filed his cross-objection claiming the ld. Munsiff has wrongly 

decided issue no.1, 2 and 4 in favour of the appellant/plaintiff in spite of the fact that 

the appellant had failed to prove the same. However, perusal of sl.no.2-6 in the 

‘grounds’ shows that the respondent no.5 has supported the decision of the ld. Munsiff 

on all the issues. At Sl. No.3 it was stated by the respondent no. 5 that the learned 

Edmunds seized decision on issue no.1, 2, 3 and 4 has its basis in evidence on record 

both oral and documentary and with proper perspective of law and facts. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

10) I have gone through the record, perused both oral and documentary evidence 

forwarded and also minutely gone through the impugned judgment. It appears from 

the grounds for appeal that the appellant/defendant is aggrieved only against the 

decision of the ld. trial Court in issue no.4. Even though the respondent no.5 submitted 

a cross objection and at sl.no.1 in the ‘grounds’ claimed that ld. Munsiff has wrongly 

decided issue no.1, 2 and 4 in favour of the appellant/plaintiff, however, in the 

subsequent serial numbers the respondent no.5 has supported the decision of the ld. 

Munsiff on all the issues. Therefore, in view of the above I will be revisiting only issue 



 

no.4 which has been challenged by the appellant.  

 

ISSUE NO.4: Whether the plaintiff is entitled to the decree as prayed for? 

 

Decision of the ld. Munsiff in the impugned judgment: 

11) The ld. trial Court was of the view that the appellant/plaintiff failed to prove that 

the possession of the suit-land was handed over to the plaintiff, and therefore, if the 

defendants didn’t hand over the possession of suit-land to the plaintiff, the question of 

alleged trespass by the defendants does not appear.  

 

My Opinion: 

12) I have considered the decision of the ld. trial Court and had seen that the fact 

that the right, title, interest over the suit premises of the appellant/plaintiff has already 

been decided in favour of the appellant/ plaintiff in issue no.3. However, issue no.4 

was not settled in favour of the appellant/plaintiff and she couldn’t prove trespass 

because possession was not handed over. I have heard the arguments forwarded by 

both sides and perused the exhibited documents and the evidences forwarded. It is 

seen that Exhibit-1 is the sale deed vide which appellant purchased the suit-land and 

Exhibit-I is the sale deed vide which respondent no.5 purchased his land. Comparison 

of the sale deeds shows that both this lands are absolutely different and has different 

boundaries. None of the defendants has made any claim over the suit-land and during 

cross-examination as DW2 respondent no.5 has categorically stated that he is not 

occupying the suit-land but has fenced his own land which is not the suit-land. Even 

defendant no.1-4 has specifically stated that they have sold the suit-land to appellant 

and is making no claim over it. Even though plaintiff/appellant claimed that she was 

dispossessed by the defendants, however, she failed to forward any conclusive 



 

evidence regarding the same. 

  

13)  In view of the above discussions, the decision of the learned trial court is not 

interfered with however, the grounds for settling this issue in the negative is different 

than the reason cited by ld. Trial court. 

 

14) In view of the above discussions and decisions, I do not find any reason to 

interfere with the impugned judgment and decree dated 03/12/2013 passed by the 

learned Munsiff No.1 at Tezpur, in Title Suit No.9 of 2009, dismissing the suit of the 

Appellant/Plaintiff. Hence, the Judgment and Decree dated 03-12-2013 is upheld. 

However, the parties will bear their own costs. 

 

15) Prepare a decree accordingly. 

Send down the Case Record, alongwith a copy of this judgment to the ld. Court. 

Given under my hand & seal of the Court on the 16th June’2016. 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

 

Dictation taken and transcribed be me : 

 

        

(J. K Muru) 

Steno.      

 

(Munmun B.Sarma) 

Civil Judge 
Sonitpur, Tezpur 




